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Timeline
Printing technology Year Law Year Term
Woodblock printing China c. 200 ||l Printing monopolies 14605+ Various
/" Europe c. ||l Licensing Act: An Act | 1662 N/A
1300 for preventing the fre-
Movable type China c. 1040 quent Abuses in printing
/ Burope c. ||| seditious treasonable
1450 and unlicensed Bookes
Intaglio ¢. 1500 and Pamphlets and for
Lithography 1796 regulating of Printing and
Rotary press 1843 Printing Presses
Offset printing 1875 Copyright Act of 1709: An | 1709 14 yrs publisher+14
Mimeograph 1890 Act for the Encouragement yrs author
Photocopier 1959 of Learning, by vesting the
Dot matrix and laser print- | 1960s Copies of Printed Books in
ing the Authors or purchasers
Thermal and inkjet print- | 1970s of such Copies, during the
ing Times therein mentioned
Digital press 1993 US Constitution 1787
Amazon sells more ebooks | 2011 Berne Convention (Inter- | 1886, 1896, 1908, 1928, 1948, | Increasing  mini-
than paperbacks national) 1967, 1971 mum standards

Copyright term in the US

US Constitution, Article I, Section 8:

The Congress shall have Power . .
Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries;

Protection from competition
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Year Copyright Term Began
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Do not move the boundary marker of your neighbors that your pre-
decessors placed [in the land that] you inherit, that the Lord your
God gives you as an inheritance. (Deut. 19:14)



Printer’s rights in halacha

Teshuvot Rema 10, R. Moshe Isserles, 1520-1572
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This brings us to the case which occurred: A famous rabbi from a foreign land Meir from Padua partnered with an aristocratic publisher
to publish the Rambam’s Mishneh Torah. They spent a great deal of money publishing the book. A rich aristocrat decided to publish
the same book out of spite for the rabbi’s decision to partner with his competitor. And he did it in order to anger the rabbi and to make
him lose money. I will judge this case according to the laws of Israel as if both were Jews, and I will prove with four arguments that the
winning side is the rabbi’s, and that he should be allowed to sell his books first, and that no Jew should buy from the newer printing of
the Rambam. . . .
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The first reason is derived from Bava Batra 21b: “If a man in an alley sets up a mill, and a second in the same alley desires to set up
a mill, the first can prevent the second from doing so [on the grounds that he is interfering in his livelihood]. Even if the second had
done it (because it is his profession), he can be prevented from doing so. In our case, the second aristocrat had no business printing the
book in the first place, of course the rabbi could have prevented him from printing it . . . In this case, the second aristocrat is known
to be trying to cause damage because he is charging one fewer gold coin than the rabbi, and who wouldn’t pay the lower price? And
he can charge less because he is rich . . .
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The second reason is derived from Bava Batra 22a: “Rav Dimi of Nahardea brought figs in a boat. The Exilarch said to Rava: ‘Go find

out if he is a scholar, if so, procure for him the market. ” Rashi comments that ‘procure for him the market’ means that he would be
given a monopoly in the city until all of his fruits were sold, and that is supported by Nedarim 62a: “Rava said: A scholar may assert
priority in the market as it says ‘And the children of David were priests. Just as a priest receives a first portion, a scholar receives a
first portion.” We can also apply this priority to this case, as if the aristocrat were a Jew. But, since the aristocrat is not a Jew and
would never accept this restriction upon himself, we must build a fence around the ruling and prohibit Jews from buying the [second

aristocrat’s books]. . . .
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The third reason is found in the Midrash Parshat Behar [where it quotes the Torah]: “And when you sell an object to another of your
nation or when you buy, [do not cheat each other] . . ” The Torah teaches that priority is given to business with other Jews, and this
reason would hold had he not been a scholar . . .
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The fourth reason is brought from Ketubot 19b: “it is forbidden to keep an uncorrected book of Torah in the house more than thirty
days, as it says ‘let not unrighteousness dwell in your tents” ” . . . We also want Jews to avoid buying uncorrected books. . . . Therefore
it appears to me that the rabbi wins the judgment and is given priority in selling his books and that one should not buy any of the new
Rambam books . . . And we also agree to excommunicate and prevent the marriage of anyone who lives in our nation who buys from
the new printing, and as for anyone who does - let him be bitten by the rabbinic serpent,? and may he never be forgiven until he dies,
and his burial should be that of a donkey . . .

The Heidenheim Mahzor
Timeline:? Cast of characters:
Austrian empire bans Jews from import- 1800
1ng;—1ebrev1ﬁo}<l)k§ - FHeidentie « R. Wolf Heidenheim (1757-1832) — Liturgist and scholar
Ma. zor published by Wolf Heidenheim 1800-1802 who compiled the Rodelheim mahzor, wrote the translation,
in Rodelheim s ‘
- i i commentary and additional essays.
R. Horowitz writes approbation and ban 1803
for the mahzor . o .
R. Banet upholds ban against Anton | between 1803-1807 + Anton von Schmid (1765-1855) — Christian publisher of He-
Schmid brew books, licensed in the Austrian empire.
Secular court rules against R. Banet, or- 1807
der him to recind his ban on Schmid’s + R. Pinhas Horowitz (1730-1805) — Chief rabbi of Frankfurt
publication am Main
Schmid publishes Rodelheim mahzor in c. 1816
Vienna with R. Banet’s approval R Mordechai B Chief rabbi of M .
R, Banet, teshuva 7 August 22, 1822 « R. Mordechai Banet (1753-1829) — Chief rabbi of Moravia
R. Sofer, teshuva 41 March 7, 1823
R. Banet, teshuva 8 April 11, 1827 « R. Moshe Sofer (1762-1839) — Chief rabbi of Mattersdorf,
R. Sofer, teshuva 79 Undated Pressburg; Prolific writer and halakhist

Approbation and ban in the Rodelheim mahzor

R. Pinhas Horowitz:
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. . . Therefore, I use my power to enact the ban of the rabbinic serpent that nobody should compete with [Heidenheim and his partner
Baruch Baschwitz] unfairly by printing their prayer books with translation and explanation . . . even the explanation or German
translation on its own, in whole or in part, for the normal duration of [bans] pronounced in approbations.

%A rabbinic expression, derived from WI:I; NI 7 mm “whoever breaks through a fence will be bitten by a serpent” (Eccl. 10:8)
*Drawing from Nimmer, D. (2008) “Lessons from Maharam Banet’s Clash With the Hatam Sofer Over Copyright in the Roedelheim Mahzor”
http://www.law.depaul.edu/centers_institutes/jljs/pdf/nimmer.pdf



Parashat Mordochai, responsum 7
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The chief rabbi of Dyhernfurth asked my opinion on the mahzors that were published by the wise Wolf Roedelheim, that had great
rabbis’ approbations that banned competition for 25 years; Now, the printers in Dyhernfurth had already started preparing for the
printing and finished some of it, but the first printer attempted to stop them using the force of the bans. They had already invested
money in the printing. The chief rabbi of Kompen had already sided with them because of the possibility of great financial loss . . .
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The essence of the Rema’s words is that an alley-dweller can prevent another alley-dweller, and all the more so, a dweller from a
different alley, [from opening a competing business] in his own alley. However, a dweller in one alley can prevent competition from a
resident of a different alley. That is the case with printing: the first [Heidenheim] prints in his city [Rodelheim], and the second prints
in his city [Dyhernfurth]. And it could be that R. Meir of Padua and the lord were considered as if they were the same “alley”: One
could say that because books can be shipped . . . but that is not the case: after all, what entitles the first, who conducts business in
his city to prevent the second from conducting business in another city? If that were the case, all business would be affected and there
could be no competition! . . .
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This is a case of the law of the land that permits printers and businessmen, and business transactions are among the laws and enti-
tlements [set by the government], which assesses fees and taxes from them. Therefore, one cannot prevent another [from conducting
business]. In the times of the Rema, the government did not regulate printing at all, but now that it is among the permissions given by
government, one cannot prevent another from conducting business in another city.
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Even the greatest rabbi of the generation cannot make an edict to cause one to prosper and another to lose, but when one authors a new
work, it may be said that there is no loss to another, because had the first not produced it, the second would have nothing! What about
the bans on publication of books? In the case of new mahzors, printers would simply print the older ones. But these new mahzors are
so good that nobody will buy anything else, so all other printers will lose by the first’s monopoly over their printing. . . .
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There are far more buyers of mahzors than other books, so printers cannot make money by simply printing other books, and [the
rabbis] cannot issue edicts against an entire profession.
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The rabbis issued bans in order to protect those who were involved in the performance of misvot so that they should not be at a
loss. They suspected that if everyone could print whatever he wanted, nobody would print at all because of the fear of loss [from

competition]. Because of this, the ban should only apply until the first printing is sold. But if the ban persists for a long time after the
first printing, the former reasoning no longer applies.
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There are also gentile publishers who are not obligated to follow the decisions of the rabbis. The Jewish publishers who are obligated
will therefore lose, and will also lose when the gentiles compete with them.
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If a gentile wants to compete with a Jew, Jews must also be allowed to do so, otherwise they would lose at the hands of the gentile. In
our case, a gentile in Vienna has a permit [from the government] to print the books [from Rodelheim]. If no Jew could publish them

in his own country except for the first, the printer from Vienna would ship his books because he is unencumbered in all places. In any
case, the first will lose business either to the gentile or to a Jew.

Responsa of the Hatam Sofer 41
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From the time the practice of approbations would end, there would be many non-Jewish books in the Jewish community, and printers

would print new books in the name of old authors. Blessed is God that there are still God-fearing people who would not buy a new
book if they did not see an approbation from a rabbi who is known to be God-fearing!
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From the beginning of printing, the earlier rabbis had enacted bans against competition, so that those involved in the performance of
misvot would not face loss . . . One cannot [make a profit on printing] without a significant investment, and another would come
along and profit from his work, and therefore the Rema prohibited the printings of the second printer. . . . If bans were not enacted

against evil-doers, Jews would no longer enter the printing profession. If there are printers would would not listen to the bans, let us
decree against the buyers. . . .

Parashat Mordochai 8
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Most of the early texts that were printed a hundred years before our time did not have these bans, they are a new thing from the time
that the Torah was turned into a spade. . .
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The second printer is also involved in the performance of a misvah: [assuring] that inexpensive books will be available. We do not
prevent multiple spice-merchants from selling [in the same city, because they sell jewelry to women]. Why do we not protect the first
merchant from competition because he is also involved in the performance of a misvah? And also, most of the printers are in business
for the money; rather, it is the author who is involved in the performance of a misvah . . .
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The rabbis refused to enact bans on people for doing things that they are entitled to do by law . . .
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Originally, there was a foundation [for the Rema’s ban]: R. Meir of Padua could prevent the second printing from competition because
a judgment was executed against him and gentiles will not follow our judgments; therefore, a ban can be enacted. Had there not been
a judgment, there would not be [reason for] a ban.

Responsa of the Hatam Sofer 79
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Our holy rabbis had the custom to enact anti-competition bans on printers, and I have found many for the past two hundred years, a
practice that started with the Rema’s responsum . . .
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Printers are involved in the performance of misvot, even if their intent is their own benefit . . . we need them even if their work is not
for its own sake, and no merchants work for the sake of the misvah . . . and in all cases we need to protect them because if we did not,
there would be no printers [of Jewish books because the market is small] . . . printing would never be profitable and there would be
no [Jewish] books, so it is correct to enact a fence, even if it is not strictly from the law [because it is good policy]
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[If a ban were enacted on the printing of one book], a printer could profit by printing a different one without causing loss of investment
to the first. . .
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If this is true for other books, all the more so for one who publishes a new book. Even though one may not profit from teaching Torah
and halakha, one may profit from the sale of books of Torah and halakha. Such is the case with Wolf Heidenheim, who spent much
time compiling an edition of the liturgical poems from many sources and translating them to German, at great cost to himself. Our
rabbis assured him a 25 year monopoly in order that he should be able to recover his investment, even from multiple printings.
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